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The Possible Expiration
Tax Cuts and Its Effect
Compensation

A

Extension

of

Tax Cuts

through

Bush-Era
on Deferred

of

2012

At the end of 2010, President Obama signed into law legislation that, among other things,
temporarily extended Bush-era tax cuts until December 31, 2012.
The bill included provisions for:


The temporary extension of the 10%, 25%, 28%, 33%, and 35% income tax brackets.



The temporary repeal of the Personal Exemption Phase-out and itemized deduction
limitation.



The temporary extension of the 15% (and lower) capital gains and dividend rates.

Tax Rates

in

2013

and

Beyond

We are now within three months of the end of the Bush-era tax cuts. There has been unending speculation as to what will happen to tax rates beyond 2012 and still no one knows.
However, there is reason to believe that the large deficits projected now and into the future
will lead to the expiration of all or some of the Bush-era tax cuts in 2013.

Some Taxes

and

Credits Affected

by

Expiration

of

Tax Cuts



Federal marginal income tax brackets move up to 15%, 28%, 31%, 36%, and 39.6%



Maximum capital gains rate increases from 15% to 20%



Dividends tax rate moves from capital gains to ordinary income rates



Value of itemized tax deductions is phased out at higher income levels



Personal exemption reduced at higher income levels



$1,000 per child tax credit reduced to $500 per child

The Effect

of

Rising Tax Rates

on

Deferred Compensation

Of course, any rise in rates in 2013 will make deferrals of compensation in 2013 more
valuable, especially in consideration of the additional taxes other than the expiration of the
(Continued on next page)
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U nearned Income Medicare
Contribution Tax

Bush-era tax cuts scheduled to go into effect in 2013
and described below. This will be an area on which
to keep a vigilant eye as the end of 2012 approaches
and decisions regarding deferral of compensation for
2013 must be made.

In the case of an individual, estate, or trust, a new
unearned income Medicare contribution tax will be
imposed for taxable years beginning after December 31, 2012.
Individual Tax
In the case of an individual, the tax is 3.8% of the
lesser of net investment income or the excess of
modified adjusted gross income over the threshold
amount.

Upcoming Event

2012 ABA Annual Convention
October 14–16, 2012
Hilton San Diego Bayfront,
San Diego, CA
M Benefit Solutions - Bank Strategies is once
again proud to be an exhibitor at the
2012 ABA Annual Convention. Please join
us at Booth 804:


Enter to win an Amazon Kindle Fire



Pick up your bank’s customized BOLI
Empowerment Page



The threshold amount is $250,000 in the case of
a joint return or surviving spouse, $125,000 in
the case of a married individual filing a separate
return, and $200,000 in any other case.



Modified adjusted gross income is adjusted gross
income increased by the amount excluded from
income as foreign earned income under Code Section 911(a)(1) (net of the deductions and exclusions disallowed with respect to the foreign earned
income).

Estate or Trust Tax
In the case of an estate or trust, the tax is 3.8% of
the lesser of undistributed net investment income or
the excess of adjusted gross income over the dollar
amount at which the highest income tax bracket applicable to an estate or trust begins.

For more information on the convention,
please visit http://www.aba.com/Training/
Conferences/Pages/annual.aspx
We look forward to seeing you in San Diego.

Other Tax Increases
Scheduled to Begin in
2013



The tax does not apply to a nonresident alien or
to a trust all the unexpired interests in which are
devoted to charitable purposes.



The tax also does not apply to a trust that is exempt from tax under Section 501 or a charitable
remainder trust exempt from tax under Section
664.

Additional Hospital Insurance Tax
High Income Taxpayers

Employee FICA Taxes

T

The FICA withholding tax rate for 2011 and 2012
was reduced to 4.2% of gross wages up to limits of
$106,800 in 2011 and $110,100 for 2012. This rate
is scheduled to return to its pre-2011 rate of 6.2%
beginning in 2013.

on

The employee portion of the Hospital Insurance
(HI) tax is increased by an additional tax of 0.9% on
wages received in excess of the threshold amount.
(Continued on next page)
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However, unlike the general 1.45% HI tax on wages,
this additional tax is on the combined wages of the
employee and the employee’s spouse. The threshold
amount is $250,000 in the case of a joint return or
surviving spouse, $125,000 in the case of a married
individual filing a separate return, and $200,000 in
any other case.

vidual filing a separate return, and $200,000 in any
other case. The threshold amount is reduced (but
not below zero) by the amount of wages taken into
account in determining the FICA tax with respect to
the taxpayer. No deduction is allowed under Section
164(f) for the additional SECA tax, and the deduction
under 1402(a)(12) is determined without regard to
the additional SECA tax rate.

Liability for the Additional HI Tax on
Wages
The employer is required to withhold the additional
HI tax on wages. However, in determining the employer’s requirement to withhold and liability for the
tax, only wages that the employee receives from the
employer in excess of $200,000 for a year are taken
into account and the employer must disregard the
amount of wages received by the employee’s spouse.
Thus, the employer is only required to withhold
on wages in excess of $200,000 for the year, even
though the tax may apply to a portion of the employee’s wages at or below $200,000, if the employee’s
spouse also has wages for the year, they are filing a
joint return, and their total combined wages for the
year exceed $250,000.

Section 409A
Employment, Severance,
Plans and Agreements

and

Other

A

As a reminder, IRS modified the rules and regulations
under Code Sec. 409A in 2010 (IRS Notice 2010-80)
which may require a minor change to any employment, severance or other plan or agreement that requires an employee to complete certain employmentrelated actions (such as the execution and submission
of a noncompetition agreement, a nonsolicitation
agreement, or a release of claims) before a payment is
made to an employee. According to Notice 2010-80,
employers and employees have until December 31,
2012 to make this change.

In contrast to the employee portion of the general HI
tax of 1.45% of wages for which the employee generally has no direct liability to the IRS to pay the tax,
the employee is also liable for this additional 0.9%
HI tax to the extent the tax is not withheld by the
employer. The amount of this tax not withheld by an
employer must also be taken into account in determining a taxpayer’s liability for estimated tax.

The IRS is concerned by the possibility that some employers and employees could delay the commencement (and taxation) of severance payments into the
following calendar year by delaying completion of the
required agreement or release or, conversely, could
accelerate the commencement of payments into the
current calendar year by speeding up the waiver
process.

Additional HI for Self-employed
Individuals
This same additional HI tax applies to the HI portion
of SECA tax on self-employment income in excess
of the threshold amount. Thus, an additional tax of
0.9% is imposed on every self-employed individual
on self-employment income in excess of the threshold amount.

Many plans and agreements are drafted to be exempt
from Code Sec. 409A, for example, by qualifying for
the short-term deferral exception. These plans and
agreements generally do not need to be amended.
However, if a plan or agreement is not exempt, a
simple amendment is recommended. An acceptable
amendment could include the provision for payment
on a fixed date or, where the agreement or release
period spans two calendar years, payment in the later
of the two calendar years.

As in the case of the additional HI tax on wages, the
threshold amount for the additional SECA HI tax
is $250,000 in the case of a joint return or surviving spouse, $125,000 in the case of a married indi-

(Continued on next page)
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End

of the

Year Clean Up

–– The compensation committee member’s source

of compensation, including consulting, advisory, or other compensatory fee paid by the
company to the member, and

It is time once again to review terminations of employees for the calendar year to ensure that deferred
compensation payments, if applicable, have commenced in order to avoid Section 409A penalties and
complications.

–– Whether a member is affiliated with the com-

pany, subsidiary, or any affiliate.
The national securities exchanges and associations
may provide for exemptions from this requirement
based on consideration of the size of a company and
any other relevant factor.

Compensation
Committee Listing
Standards

Selection of Compensation Consultants
and Other Committee Advisors
The compensation committee may only select a compensation consultant, legal counsel, or other advisor
after taking into account factors that are competitively neutral among categories of consultants, legal
counsel, or other advisors and preserve the ability of
compensation committees to retain the services of
members of any such category. Factors shall include:

T

The Securities and Exchange Commission (SEC) finalized a rule earlier this year that the national securities exchanges and associations prohibit the listing of
any equity security of an issuer other than an issuer
that is a “controlled company” (see below), limited
partnership, company in bankruptcy proceedings,
open-ended management investment company that
is registered under the Investment Company Act of
1940, or a foreign private issuer that provides annual
disclosures to shareholders of the reasons that the
foreign private issuer does not have an independent
compensation committee, that does not comply with
the following compensation committee independence
rules.
During the last week of September, the New York
Stock Exchange and NASDAQ each released proposals, subject to approval by the SEC, to meet the
“independence” requirements set forth in the DoddFrank Act for compensation committees and directors who make compensation decisions.

The SEC Rules
Independence
 Each member of a company’s compensation committee must be a member of the Board and must
be independent.




The provision of other services to the company by
the person that employs the consultant, counsel,
or other advisor (Advisor’s Employer)



The amount of fees received from the company by
the Advisor’s Employer as a percentage of the total
revenue of the Advisor’s Employer



The policies and procedures of the Advisor’s Employer designed to prevent conflicts of interest



Any business or personal relationship of the compensation consultant, legal counsel, or other advisor with a member of the compensation committee



Any stock of the company owned by the compensation consultant, legal counsel, or other advisor



Any business or personal relationship between the
compensation consultant, legal counsel or other
advisor and any executive officer of the company

Compensation Committee Authority to
Retain Compensation Consultant
The compensation committee:

To determine independence national securities
exchanges and associations shall consider relevant
factors including:



May, in its sole discretion, retain a compensation
consultant,
(Continued on next page)

4

Third Quarter 2012



Must retain direct responsibility for the selection,
compensation, and oversight of the work of a
compensation consultant,

Controlled Company.



May not be required to act consistently with the
advice or recommendations of the compensation
consultant, and



Is listed on a national securities exchange or by a
national securities association; and



Holds an election for the board of directors of
the issuer in which more than 50% of the voting
power is held by an individual, a group, or another issuer.



For purposes of the rules on
compensation committee independence, the term
“controlled company” means an issuer that:

Shall retain its ability and/or its obligation to exercise its own judgment in fulfillment of its duties.

In addition, in accordance with regulations to be
issued by the SEC, in their proxy for their annual
meeting (and any special meeting in lieu of an annual
meeting), companies must disclose whether:


The compensation committee retained or obtained
the advice of a compensation consultant, and



The work of the compensation committee has
raised any conflict of interest and, if so, the nature
of the conflict and how it was addressed.

The NYSE Independence Requirements
In addition to the SEC’s mandated independence
factors, the NYSE’s director independence standards
will continue to provide that no director qualifies as
“independent” unless the Board affirmatively determines that the director has no material relationship
with the listed company. In addition, a director may
not be deemed to be independent if the director has a
relationship with the listed company that violates any
one of five bright-line tests:

Compensation Committee Authority
to Retain Legal Counsel and Other
Advice
The compensation committee:


May, in its sole discretion, retain independent legal
counsel and other advisors,



Must retain direct responsibility for the selection,
compensation, and oversight of the work of independent legal counsel and other advisors,



May not be required to act consistently with the
advice or recommendations of independent legal
counsel and other advisors, and



Shall retain its ability and/or its obligation to exercise its own judgment in fulfillment of its duties.

Compensation of Compensation
Consultants, Independent Legal
Counsel, and Other Advisors
Each company must provide for appropriate funding,
as determined by the compensation committee, for
payment of reasonable compensation to compensation consultants, independent legal counsel and other
advisors.



The director is, or has been within the last three
years, an employee of the listed company, or an
immediate family member is, or has been (in the
same time frame), an executive officer.



The director (or an immediate family member) has
received, during any twelve-month period within
the last three years, more than $120,000 in direct
compensation from the listed company, other than
director and committee fees and pension or other
forms of deferred compensation for prior service
(provided this compensation is not contingent in
any way on continued service).



The director is a current partner or employee of a
firm that is the listed company’s internal or external auditor, has an immediate family member who
is a current partner of such a firm, or if the director or family member was a partner or employee
of such a firm and personally worked on the listed
company’s audit within the last three years.



The director, or family member, within the past
three years has been employed as an executive
officer of another company where any of the listed
(Continued on next page)
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company’s present executive officers at the same
time served on that company’s compensation
committee.



If a Company fails to comply with the compensation committee composition requirements in
certain circumstances, it may rely on a cure period

The director, or family member, is a current executive officer of a company that has made payments
to, or received payments from, the listed company
for property or services in an amount which,
in any of the last three fiscal years, exceeds the
greater of $1 million, or 2% of the other company’s
consolidated gross revenues.



Companies must adopt a formal, written compensation committee charter that must specify the
compensation committee responsibilities and authority relating to the: (i) authority to retain compensation consultants, independent legal counsel
and other compensation advisers; (ii) authority to
fund such advisers; and (iii) responsibility to consider certain independence factors before selecting
such advisers, other than in-house legal counsel



Companies must review and reassess the adequacy
of the compensation committee charter on an annual basis



NASDAQ’s existing exemptions from, and phasein schedules for, the compensation-related listing
rules remain generally unchanged; and



Smaller Reporting Companies must have a compensation committee comprised of at least two
Independent Directors and a formal written compensation committee charter or board resolution
that specifies the committee’s responsibilities and
authority, but are not required to adhere to the
compensation committee eligibility requirements
relating to compensatory fees and affiliation, or
the requirements relating to compensation consultants, independent legal counsel and other compensation advisers.

NYSE listed companies would have until their first
annual meeting after January 15, 2014, or October 31, 2014, whichever is earlier, to comply with
new compensation committees independence
standards. Existing standards would continue to
apply pending the transition to new independence
standards.

NASDAQ Proposal
NASDAQ is proposing to modify its compensationrelated listing rules, to provide that:


Companies must have a compensation committee
consisting of at least two members, each of whom
must be an Independent Director as defined under
NASDAQ’s current listing rules



Compensation committee members must not accept directly or indirectly any consulting, advisory
or other compensatory fee, other than for board
service, from a Company or any subsidiary thereof



In determining whether a director is eligible to
serve on a compensation committee, a Company’s
board must consider whether the director is affiliated with the Company, a subsidiary of the Company or an affiliate of a subsidiary of the Company to determine whether such affiliation would
impair the director’s judgment as a member of the
compensation committee



Recent 2012 FMS Events
The Finance & Accounting Forum

June—Las Vegas, NV
Thank you to all who visited the M Benefit Solutions
booth. We look forward to exhibiting again next
year in Boston.

Companies may continue to rely on NASDAQ’s
existing exception that allows certain non-Independent Directors to serve on a compensation
committee under exceptional and limited circumstances

East Coast Regional Conference

September—Portsmouth, NH
GW Financial was a proud sponsor of this
regional event, and John Gagnon presented
“What You Should be Asking Your BOLI Provider.”
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Advisor Firms
M Benefit Solutions - Bank Strategies is structured to provide our clients with consistent nationwide coverage.
We have identified several Advisors with superior reputations in bank executive and director benefits and BOLI
to provide consulting services to clients nationwide.
Distributed throughout the country, these Advisors work interactively with M Benefit Solutions and bank clients
to design programs which meet each bank’s specific needs and to ensure high quality administrative and compliance services.
ECI/Bank Benefits
Thomas V. Lynch

GW Financial, LLC
John Gagnon

Evergreen Consulting, Inc.
James Cheney

M Benefit Solutions - Bank Strategies
Mark Boomgaarden

tlynch@ecicompanies.com
Minneapolis, MN
Phone: 952.885.2727; Fax: 952.885.0995

jgagnon@bolicoli.com
Reading, MA
Phone: 781.942.5700; Fax: 781.942.5710

jcheney@evergreenci.com

mark.boomgaarden@mben.com
St. Peter, MN
Phone: 952.334.3239

Robert Kozloski

rkozloski@evergreenci.com
Chattanooga, TN
Phone: 423.756.3828; Fax: 423.265.0735

Douglas Harper

douglas.harper@mben.com
Carefree, AZ
Twin Falls, ID
Phone: 480.223.8141

Financial Designs Ltd.
Gerald Middel

jmiddel@fdltd.com
Denver, CO
Phone: 303.948.4068; Fax: 303.832.7100

Thomas J. Jordan

tjordan@c12group.com
Austin, TX
Phone: 512.656.9950

Goldstein Financial Group
Murray Hoyt

Dan Wagner

dwagner@mben.com
Chesterfield, MO
Phone: 636.530.1635

mhoyt@goldsteinfinancial.com
Deerfield, IL
Phone: 720.838.8978
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About M Benefit Solutions - Bank Strategies
M Benefit Solutions - Bank Strategies, based in Portland, Oregon, is a division of M Benefit Solutions, a
Subsidiary of M Financial Group. Please go to www.mfin.com/DisclosureStatement.htm for further details
regarding this relationship. M Benefit Solutions is a recognized leader in the community bank executive
and director benefits and BOLI marketplace. Through a network of firms located in key markets across the
country, M Benefit Solutions - Bank Strategies helps banks attract, retain, and reward key executives and directors through the design, implementation, and administration of benefit programs that maximize the use
of a bank’s financial resources. M Benefit Solutions - Bank Strategies is the Independent Community Bankers of America’s (“ICBA”) Preferred Service Provider for executive and director benefits and BOLI. For more
information, please visit www.mben.com/bank.
This information incorporated into this presentation has been taken from sources, which we believe to be
reliable, but there is no guarantee as to its accuracy.
This material is intended for informational purposes only and should not be construed as legal or tax advice
and is not intended to replace the advice of a qualified attorney, tax advisor or plan provider. Please consult
with your attorney or tax advisor as applicable.
Pursuant to IRS Circular 230, M Benefit Solutions notifies you as follows: The information contained in this
document is not intended to and cannot be used by anyone to avoid IRS penalties.

M Benefit Solutions - Bank Strategies
M Financial Plaza
1125 NW Couch Street, Suite 900
Portland, OR 97209
503.238.1813
fax: 503.238.1815
www.mben.com/bank

